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DETAILED ACTION 

This is in response to application filed on 04/14/04 in which claims 31 are presented for 
examination. 

Information Disclosure Statement 

The information disclosure statement filed on 07/08/04 is in compliance with the provisions of 
37 CFR L97 5 1.98 and MPEP § 609. Because it has been placed in the application file, and the 
information referred to therein has been considered as to the merits. 

Claim Objections 

Claims 1, 7, 13, 14 and 20 are objected to because of typographical error "aperiodically" 
-Appropriated correction is required. 

Claim Rejections - 35 USC §112 
The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1, 7, 13, 14 and 20 recite the limitation "wherein only metadata for static copied 
data" in claim 17, 13, 14 and 20, respectively. There is insufficient antecedent basis for this 
limitation in the claim. 

Claims 6, 12, recite the limitation "wherein the background processes" in claim 1, 7, 
respectively. There is insufficient antecedent basis for this limitation in the claim. 

Claim 1, at line 1 and line 14, recites pronoun "that" is not permitted in the claim. 
Correction is required. 
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Claim 7, at line 8 and line 11, recites pronoun "that" is not permitted in the claim. 
Correction is required. 

Claim 13, at line 5 and line 8, recites pronoun "that" is not permitted in the claim. 
Correction is required. 

Claim 14, at line 3 and line 7, recites pronoun "that" is not permitted in the claim. 
Correction is required. 

Claim 20, at line 4 and line 8, recites pronoun "that" is not permitted in the claim. 
Correction is required. 

Claim Rejections - 35 USC § 101 



35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 



Regarding claims 20-25 and 30-31, a computer-accessible medium carrying one or more 
sequences of Instructions for executing transactions is recited in the claim "Computer-accessible 
medium" as defined in the specification (0097) may transmit or carry instructions to a computer, 
including a transmission media or signals, such as electrical, electromagnetic, or digital signals, 
conveyed via a communication medium such as network and/or a wireless link. A signal encoded with 
functional descriptive material does not fall within any of the categories of patentable subject matter. 
Therefore, claims 30-31 are not statutory (As set forth in § 101, a claimed signal is clearly not a process 
under § 101 because it is not a series of steps. A claimed signal has no physical structure, does not itself 
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perform any useful, concrete and tangible result, and does not fit within the definition of a machine. A 
claimed signal is not matter, but a form or energy, and therefore is not a composition of matter or 
product). 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form 
the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

Claims 1-31 are rejected under 35 U.S.C. 102(e) as being anticipated by Colgrove et al. (US 
7103740) (hereafter Colgrove). 

> 

Regarding claims 1, 7, 13, 14 and 20, Colgrove discloses: a system, a method and a computer 

accessible medium comprising: 

one or more data storage devices comprising a file system (268, 270, 272, 280, fig 5 ; 382, 380 fig. 9 

and corresponding text, Colgrove); 

one or more data backup devices (390, fig. 9 and corresponding text, Colgrove); and 

a two-tier backup mechanism (350, fig. 9 and corresponding text, Colgrove) configured to: 
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periodically or aperiodically back up candidate static data (data in read only storage class will be 
backup) from the file system to second-tier backup media on the data backup devices, wherein the 
candidate static data are data in the file system that have not been modified for a specified period (as 
data in read-only (not changeable ) storage class may be periodically backed up in an image based full 
backup, col. 22, lines 48-59, Colgrove); 

periodically or aperiodically back up dynamic data (writeable storage class) and the candidate 
static data from the file system to first-tier backup media on the data backup devices, wherein the 
dynamic data are data in the file system that have been created or modified in the specified 
period (col 22, line 59 to col. 23, lines 3; col. 24, lines 5-40, Colgrove); 

wherein only metadata for static copied data (aged data) is backed up from the file system to the 
first-tier backup media, wherein the static copied data are static data in the file system for which a 
specified number of copies have been previously backed up to the second-tier backup media (col. 
28, lines 32 to col. 29, lines 15, Colgrove). 

In addition, Colgrove disclose: a processor (372, fig. 9 and corresponding text, Colgrove); a 
memory (374, fig. 9 and corresponding text, Colgrove). 

Regarding claims 2,8, 15, 21, all the limitations of this claim have been noted in the rejection of 
claims 1, 7, 14, 20 above. In addition Colgrove discloses: wherein the file system does not include 
infrastructure to support Hierarchical Storage Management (HSM) (col. 5, lines 27-43; col. 23, lines 4- 
11, Colgrove). 
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Regarding claims 3, 9, 16, 22, 27, 29 and 31 , all the limitations of this claim have been 
noted in the rejection of claims 1, 7, 14, 20 and 26, 28, 30 above. In addition Colgrove 
discloses: wherein the file system supports Hierarchical Storage Management (HSM) but HSM is not 
implemented on the file system (col. 5, lines 27-43; col. 23, lines 4-1 1 , Colgrove). 

Regarding claims 4, 10, 17, 23 , all the limitations of this claim have been noted in the 
rejection of claims 1 , 7, 14, 20 above. In addition Colgrove discloses: wherein the file system 
supports Hierarchical Storage Management (HSM) and HSM is implemented on the file system (col. 5, 
lines 27-43; col. 23, lines 4-1 1 , Colgrove). 

Regarding claims 5,11, 18, 24, all the limitations of this claim have been noted in the 
rejection of claims 1,7, 14, 20 above. In addition Colgrove discloses: wherein the two-tier 
backup mechanism is integrated with Hierarchical Storage Management (HSM) on the file system (col. 
5, lines 27-43; col. 23, lines 4 to col. 32, lines 42, Colgrove). 

Regarding claims 6, 12, 19, 25, all the limitations of this claim have been noted in the 
rejection of claims 1,7, 14, 20 above. In addition Colgrove discloses: further comprising a restore 
mechanism configured to: restore the dynamic data, the candidate static data, and the metadata for the 
static copied data from a first-tier backup to the file system (col. 32, lines 44 to col. 33, lines 5, 
Colgrove); 
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make the file system operational after said restore from the first-tier backup; and schedule one 
or more background processes to restore one or more portions of the static copied data from the second- 
tier backup media to the file system (col. 27, lines 40 to col. 28, lines 25, Colgrove); 

wherein the background processes are configured to use the restored metadata for the static 
copied data to locate the static copied data on the second-tier backup media (col. 28, lines 32-65, 
Colgrove). 

Regarding claims 26, 28 and 30, all the limitations of this claim have been noted in the 
rejection of claims 1 , 7, 14, 20 above. In addition Colgrove discloses: perform a first-tier backup, 
wherein, in the first-tier backup, the two-tier backup mechanism is configured to, for each file on 
the file system: 

determine if the file is a dynamic file or a static file, wherein dynamic files are files that have 
been created or modified in the specified period and static files are files that have not been created 
or modified in the specified period (col. 24, lines 40-60; col. 27, lines 4-17, Colgrove); 

if the file is a dynamic file, copy the dynamic file to first-tier backup media (col. 24, lines 40-60, 
Colgrove); 

if the file is a static file, determine if the static file is a candidate static file or a static copied file 
according to a specified number of copies of the static file on the second-tier backup media (col. 
24, lines 40-60; col. 27, lines 4-17, Colgrove); 

if the file is a candidate static file, copy the candidate static file to the first-tier backup media(col. 
24, lines 40-60; col. 27, lines 4-17, Colgrove); and 

if the file is a static copied file, copy only metadata associated with the static copied file to the 
first-tier backup media (col. 24, lines 40-60; col. 27, lines 4-17, Colgrove). 
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Contact Information 



Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Cindy Nguyen whose telephone number is 571-272-4025. The examiner can 
normally be reached on M-F: 8:00-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Gaffin Jeffrey can be reached on 571-272-4146. The fax phone numbers for the organization where this 
application or proceeding is assigned are 703-872-9306 for regular communications and 703-872-9306 
for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or proceeding should 
be directed to the receptionist whose telephone number is 703-305-3900. 




Cindy Nguyen 
September 27,2006 




